atmosphere exceeds  5 percent of the  total  respirable   dust
mass  because  such a condition  can,  standing  alone,   contribute
to a serious health hazard,  namely silicosis.

As noted,   the NIOSH report  found  that  "intermittant
or continuous" exposure  to any concentration of quartz  dust
in excess  of the established hygientically safe  level  of
100 micrograms per meter of air  cubed and more  particularly
a concentration of 11 percent   (190 micrograms)   in  a  respirable
dust mass  of 1,7 milligrams  "constitutes  a  serious   and  substantial
hazard to the health of a worker".   10_/   (Exhibit  3).     The
operator offered no  fact-specific rebuttal  to   this   evidence.
Thus,  the matter is before me on the operator's  claim  that
the  Secretary's  evidence  is,   as  a matter of  law,   insufficient
to establish the violations  charged were  "of such  nature  as
could have significantly and' substantially  contributed  to  the
cause and effect" of a mine health hazard,   ll/     Section  104(e).

10/  1.7 milligrams was  apparently the weight  of the   single
samples analyzed for quartz   (11% x 1.7 mg equals   .19  mg or
190 ug).     Inasmuch as  the compliance  samples  averaged  1.3
and 1 milligrams,  respectively,   it  appears   that  the  concentra-
tions of quartz involved in the violations  charged  ranged  from
190 to  200 micrograms.     This was  substantially  in excess  of the
permissible exposure limit value  of 100  micrograms.

ll/ Although the matters  are before me  on  the parties'   cross
motions.for summary decision,  each has  the burden of showing
the  indisputability of the  facts which warrant  judgment  in
his  favor.    Moore's Federal Practice  Par.   56.13.     The  Secretary's
evidence clearly establishes  that  the  100 plus  microgram  limit
is  indisputably accepted by the  scientific and medical  community
as  the safe  limit  for exposure  to  free  silica.     The  operator
dons not challenge this but  claims  such  an  exposure  does  not
constitute a. "significant and substantial" health hazard
(footnote  11  continued on page  20)e
